
O.A. No. 758 of 2019

MAHARASHTRA ADM]NISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION No. 758 of 2019 (DB)

Shri Sandeep Keshaorao Akolkar,
Buckle No.1556, aged about 33 years,
R/o Shrinagar Colony, Opp. Hanuman Temple,
V.M.V. Road, Amravati, Tq. Dist. Amravati.

Versus

1) The State of [Vlaharashtra,
through its Secretary, Home Department,
Mantralaya, tMumbai-32.

2) The Commissioner of Police,
Amravti City Amravati, Dist. Amravati.

3) The Director General of Police,
[/laharashtra State, Shahid Bhagat Singh Marg,
It/umbai-1.

L

Applicant.

Respondents.

Shri D.S. Sawarkar, Advocate for the applicant.
Shri H.K. Pande, learned P.O. for respondents.

Coram :- Hon'ble Shri Shree Bhagwan, Vice-Chairman.
And

Hon'ble M.A. Lovekar, Member (J).

Date of Reserving for Judgment : 28rh March,ZO2T.

Date of Pronouncement of Judgment : 7th April,2022.

JUDGMENT
Per : Member (J).

(Delivered on this 7th day ot April,2022)

Heard Shri D.S. Sawarkar, learned counsel for the

applicant and Shri H.K. Pande, learned P.O. for the respondents
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Case of the applicant is as follows -

The applicant was appointed as Police Constable on

2011112008. He rendered services satisfactorily and received

certificates' of commendation (Annx-A-1). He acquired a degree in

February,2012. He completed Commando training and served as a

Charlie Commando for one and a half years. For nine months he

served in Riot Control Unit. On 131312013 respondent no.2 passed

the impugned order (Annex-A-2) dismissing him without holding

enquiry, under Article 311 (2) (b) of the Constitution of lndia. The

applicant was being treated by a psychiatrist Dr. Atul Patil. His

diagnosis was that the applicant was suffering from Bipolar Disorder

(mania). Accordingly he issued a report (Annex-A-3) on 251112013

He made certain suggestions showing that the applicant could

continue to work. The department again sought opinion of Dr. Atul

Patil. He gave it (Annex-A-4). lt was consistent with what he had

opined earlier. The applicant was then served with a show cause

notice dated 261212013 (Annex-A-S) stating therein various instances

of conduct stated to be unruly and unbecoming of a Government

servant, including absence without leave. lnfact, father of the

applicant had submltted leave application (Annex-A-6) with medical

certificate. Application (Annex-A-7) was submitted for extension of
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leave. The applicant submitted reply dated 41312013 (Annex-A-8) to
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the show cause notice and prayed that he be permitted to resume

duty. lt was not accepted. lnstead, the impugned order was passed

arbitrarily. There were no circumstances to invoke Article 311 (2) (b)

The impugned order was contrary to Sections 25 and 26 of

Maharashtra Police Act and Rule 4 of the Bombay Police

(Punishments and Appeals) Rules,1956. lt was also opposed to

Circulars dated 171112008 and 191912008 (Annexs-A-9 and A-10)

issued by respondent no.3 and Home Department of Government of

Maharashtra, respectively. No opportunity of hearing was given to the

applicant. Sections 448 and 449 of Bombay Police Manual were

disregarded while passing the impugned order. Opinion of another

psychiatrist (Annex-A-1 '1 ) Dr. Rajkumar attached to Police Hospital,

Amravati as Government Medical Officer was also disregarded. Vide

(Annex-A-12) the applicant was informed that he could prefer appeal

before respondent no.1 against the impugned order. He submitted

and re-submitted the appeal (Annex-A-13 and A-14) before

respondent no.1. Medical Certificates (Annex-A-15 and A-16) issued

in the meantime show that the applicant was fit to resume duty. Vide

communication dated 191112018 (Annex-A-17) the applicant was

asked to remain present before the Appellate Authority for hearing of
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appeal. The Appellate Authority confirmed the order of dismissal of
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the applicant The applicant was accordingly informed vide letter

dated2411l2O19 (Annex-R-1 at page 74). Hence this application

The impugned order (Annex-A-2) reads as under -

" e{rreq dfren-qrqr srgde ler qr q{g6rar q'lz oaa (q)
urdta snier

qr stefl Sd dftq derorrq sr6ta6? uid-a sngaa,

amrEtr Qr6{qr sruutq+ct qffis{ ftur€ qr6-d 6iE? gqqq Eqr qfltrt

katE, ?o.99.?ooc qrgE taEffB srr5ra. g{ uitrlr gwra-a,
starrqtr ewr ie) +rdgd 3{r6rd. gd ddlu Eari srae{6 srsed
uruala ufiraru qlets qRre{q de, ria, {a{ A.) Xd ffid srQ.

Cd kaio e?.e?.?oe? ndt md-fl sqrgffi, qftdea da6a rS-6
{a? €Ea utqrsr irdd srs-atar 61unftE qrqrdrt a dar sqEr
aRstar gadt& mtee a tat odqrot sr<i}rqaqul ilq-or 5iga
Heilirorff, srasradl qitqr 6.rqld-qrd qrsa q'itra driea zenqa

oruqz{aidi k-etlqotff, srrrrcR qiar H+a H a qpndt atqrto3
gwr rtor{t qrsrooft arfirddl. ar6ia{ gd kaio ge.gt.to9? ia
gqoo dL uqa +-frarot Edft& arftffi a *fl / qmr+ufl a iar
snqqda ilt6ar sr5ra. il-re-q? serdrata fraim gt og ro9? tdt
qr& iHerllrorfl, sranwdl qii o,qldqrd qlafl:tr eari ercifu-q
rrqiena arga ie) ardeko fr-or.flt zrqlar Eda $eqr itorofl grsrdr

e)t oiga d rraqra $s.Erga {61 a{ur kcdar qao ar& Ba sar
uflar E qr+trmfr iko snqer *qran arra srrla, enrfta un-on
mtflfl m,ra a€l, srn'idt sqorcT g qtiS us iurd mu sri a'ttatar

fiqEqQ oaaq ofta 6]ar.

cwaiaz gai Edta derEtra str6iilc6-r dff gd arf,fuo oq
aadri q 3qart argsr*ari oTqtd-qrdr q-*rat tr-afrd a raikon
aa eY.$ga qr8a qii katar e?.oe.?oei 3{eft artta srtrdd iaib-q
qatqqf,flr<tdd.

gaan odlaiur, $fl.rrrrr d frara qr-daiem qqrc iilfl srsdr
gr& aareran, qr+M tffi ed, 3{rEGrEr g'6 qiil mrefl Eqr srA

azrrq o-fta srfldrA arcqa urd.
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qr sari gd qtft{ ds-.dr wnqa o-ruqmrd sftEtoa Eracd
a *ai ftiar ftaifl a orar k6fffi, srffrafr qtar Hra fH a

urur& got atq arffi. sr-d[flri aetr.ne, qr+M fleuri A"d
qrflrr@r etr$q fuiefl-&d a-qa-q mffi+o Eo.roft o-o-q dt-6iqr
araar rsotuqrar ilSd qtdu w5or-ataei sn{alq Mq 6tsa
ertrolu.FEHcFrErkr 3rea.n Haiq oldla sr& s+d Ad srG. draqflri
araftro oq $zrara aellffi sG. gai I ada q''l"ilfl Tdrdtd
ftrcfiar, o-&cqrat a a-dEatar eieun arS.

grar ata iradarq-eEa g€rdr e{R-&q r{fterari srgde
tee (?) gal? Aagd qsdd 6i o-toqn is 4a qrdtiul or-qla$E
oaio dsnai ftdft Tuiflr- s ssr / e8?9/ ? o e A, ttdi6 ? q. o ?. ? o e I
gau dda ioqn isa sn kEsta gfla EuIi aigu-qrff rieft eqrd
sudl. geam a-crdt +&€ kdi6 Q q. o ? . ? o e Q tdt qrq srdt.

rrct al&nar Earar g{t kqta o8.oi.?o9? rlfr ar<r dar
3rgd gd qararad rge dd snB d, ad tocg urga sY.srga
qrdla, sraraEfr qiaroe araftro aunor daiefti 3{rErurar sq-{n ia
snf a su-an gE sG. g{€ a.fta a-s affi ul}raror qol dd a urffi
oatsl 6ga ks qd 6ra 8d. adE <un hsielr 64{kr Ers afti *sr
fedl. auqt ta) uais'l ctlra{or qn usd. goia serciil{rE il€rur {f,d
Itarttarar) ur.il gur crw ddt a8 a uHta garaul alaqi *ar ta
srqa ufrqa e'it 6-dftu-qn srrd aTA kdqr 9?.9?.?09? rl-fr r*6
zat o-da qR qrsa srratar ffirofi 6rqt-d-q ie) Hea ?sa
qHla z{u-sEr Eurqa o?uqrfi arqdl ddt a gor arqrff qrqwrfl

aflandl. E Erq +gE orf,rafiaiar sqauri erara adtaio-qa a a1&sr
qemi o-affi qrqrsd stEilGI srQ. zr+r li.daa fH ft6il o-i s{r6{d

arfl. u-cra me-drff ua arfl. srsrfl +r <iga aa-ara 3rs6-(a
itil€llrorff orqtaq sanraff A?) fr?rrdftat a.nrq ffi fi ere gear

a)&a aga a aslaioqa o-aeil ansrqd srdfkf, srgg u;qo5 apafrm
dqrar(a a{la q-a q-sd smra srd ltfle. qrqrqa srarqd 3{rdad ngE
daa utuilqtofl arft-&qoa ofta Ea q,-6-d. il0 Err6rr6r.r kaFB srol.
qlettzr fratrurrdr aan dao sG. urdeko Eoidt a'iaial $nrEr

rseofa'qi e.s dA fl qrd sffirq srG. wet a*a araftr-o gsfl qn
a aga srare)dla ardt. dt ar-s tufrlo ar+ri gdli ata ara.

aenalua ddtrq d dra6u{ twri qa } qdlHHa arfi, tg?:fl?
lafiara ar$. ar+caroff gffi"nqa H*qd q'ifud o-tla. ilErcd
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ada*AM6-s sarorre Erd? ffi sn|. ar<a Htlaaa ?f,rft d-fid
d qHu uranfrs* 61q-drfi gilu6 dr&.s{rq(da +iurdrfi EMt
dJ€r ar8 a mfi-* atur& 3G. aaF6q ur suul-uga aii arolcelargari
rtda o-*olqgdd trce qsddfl orffi oe ai.

gffir d{ a-{E qf,rflr gdrrurd.Fr&6 ar&, uet aarm'-aei ga$
weuQ a-g< ffi srQ d gd +s a@ qge6 uRrarot Xol dd
srrB, ardl orais) 6ga frs ad ora #e 3G a-du efl kEieq qerora

gt<r iar IHt srrB. ais, ziercidna u.€M g{d ftaftaraft ueft ga
gantra rr< dd sud B mqqtu sraai. u-tg, e€rfiroT-ff qtsr Hcd
ttd, gorazq flrim / flsrdr dz <iga urderrcr 3rs6-ga srdotho
Eoroft aE.a-a dd B a{a snaqa ar8 B reqi r{gatito m-& gdt
araftr-o aq srsflra Et.r: rEgcr ffia 3G. a-ia, arafrro aqrora

smari gefl 4{e Affi 3G. ads Ed ardk6 aq smdri a

sia-at srga uted qH6a ffi-q s[an go smart 6rdr-dqi r{rer

dd snB. tl<l oruilratroa gd ardlir+ ge-+t uidla rarfi-a mdd
qR qrso-qia 3{qr5{ srr{drA fua ni. q}dfa rardta o-dar-qrfi ztda

aadad arqzri arrrt. a-Sa frfrE q6r-{a srdert-i ddrdrdt drrrdr.r.

argd ui sr+tia gaanoga godtft sr&u rear qsqrff ertrdr
ilorrfl da ard. arqad gfr odaraz tlrror etsa qldta ds-ddr

tenqa ozuqrr{rd araardt #i-ar snta B kea eli. qr ei.iern
q.auxta qur <rrffi cfr{ea flrffi sn}. gai a-ta } u)dtu <arfl-a
Ilna / cdgo o ffi-€rff qH frou srga ere{Eri eiqeitoffiRlend
slzrani at rge od'aroua srraqa id. arqqafli gffi u)dlu rarfi-a
a{d qn qrsqiu auik'fi Esqr s{qn srt{flri ana-stqarild ei
srga ur8a qtt orurcqatEaa fr-ga di aqd g6ra q'tatn tlrq-d sr
qqsr dqq ao5rei oront arfl.

arsrd fr srfra qr&a, ffls{ sngea, srazrodl er6r acrr
arrtdtq dftenarar srgd< 3se (?)(q) 3rda gila.E?rr{rkr sndan
stlEoraar aER Eoa q'tdk ftrqr€ 9q9q, dttq derqtrE s{r61a6{
daEo uldta €@raq qiar afia qurdra ut snleTrdri zli6 csa$
o{ta snB.

It was argued by Shri Sawarkar, learned counsel for the

6
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applicant that the impugned order does not record reasons for
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concluding that in this case it was not reasonably practicable to hold

enquiry as contemplated under Article 311 (2) and hence the order

passed by taking recourse to Article 311 (2) (b) cannot be sustained.

To further support his submissions that the impugned

order was completely unwarranted, Advocate Shri Sawarkar relied on

the opinion of Dr. Atul Patil (Annex-A-3) in which he stated that the

applicant had gone through an episode of mania, after medication he

had recovered fully but there was a relapse because the applicant did

not follow medical instructions

6 On behalf of the applicant reliance was also placed on the

Circular dated 19/9i2008 (Annex-A-10) issued by Home Department,

Government of lVlaharashtra in which following observations made by

this Tribunal in O.A.No. 9412007 are quoted -

" Tribunal has come across number of applications filed by

the Police personnel who are dlsmlssed from service by the

authority by exercising the powers under the said provisions,

wherein we have noted that same or similar reasons, i.e.,

Witness may not come foruard to depose against the

delinquent as a routine manner, are being recorded. Many a

times, we have noted that the authority passing the order did

not bother to record the reason which is germane to the

point, i.e., reasonability and practicability of holding an

enquiry which is sine qua non for exercising that power. ln

many matters we have seen that the reasons are recorded in

7
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routine manner without there being any material to reach

such satisfaction."

b Reply of respondent nos.2 and 3 is at pages 68 to 73. lt is

their contention that the order of dismissal passed by respondent no.2

and confirmed in appeal squarely falls within the four corners of Article

311 (2) (b) and hence the same need not be interfered with.

Main contention of the applicant is that the order of

dismissal (Annex-A-2) does not either record reasons or demonstrate

that it was reasonably not practicable to hold enquiry as contemplated

under Article 311 (2) and hence it cannot be sustained. lt was further

submitted that the Appellate Authority, too, fell in error by not holding

that the order of dismissal of the applicant was indefensible

considering what is expressly stipulating in Article 311 (2) (b). This

provision reads as under -
"311 . Dismissal, removal or reduction in rank of persons
employed in civil capacities under the Union or a State

(2) No such person as aforesaid shall be drsmissed or removed
or reduced in rank except after an inquiry in which he has been
informed of the charges agarnsf him and given a reasonable
opporlunity of being heard in respect of those charges;

Provided that where it is proposed after such inquiry, to

impose upon him any such penalty, such penalty may be
imposed on the basis of the evidence adduced during such
inquiry and it shall not be necessary to give such person any
opportunity of making representation on the penalty proposed:

Provided further that this clause shall not apply

8
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(b) where the authority empowered lo dismlss or remove a
person or to reduce him in rank is sa/isfied that for some reason,
to be recorded by that authority in writing, it is not reasonably
practicable to hold such inquiry:

We have perused the impugned order (Annex-A-2). For

exercise of powers under Article 311 (2) (b) subjective satisfaction of

the authority passing the order that it is reasonably not practicable to

hold enquiry is absolutely essential. ln addition, such satisfaction

arrived at on the basis of consideration of facts must necessarily

reflect in the order through reasons

ln Annex-A-2 various acts said to have been committed by

the applicant are set out. But that could not have been sufficient to

proceed under Article 311 (2) (b). The authority exercising such

powers which are drastic in nature and carve out an exception to

Article 311 (2), must record reasons as to why it would not be

reasonably practicable to hold enquiry. Absence of these conditions

precedent would render order underArticle 3'l 1 (2) (b) unsustainable.

10 Assuming that the applicant had committed several acts

which were serious in nature and quite clearly unbecoming of a

government servant the proper course to adopt would have been to

hold proper departmental enquiry as provided under Article 311 (2)

This regular course could not have been departed from unless there

9
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were circumstances to show that it was reasonably not practicable to
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hold such enquiry. The order at Annex-A-2 does not satisfy this

criteria

11 The applicant has relied on 4,. Sudhakar Vs. Master

General, Hyderabad, 2006 Law Suit (SC) 234. ln this case it is

held-

"(25) In terms of Article 311 (2) of the Constitution of lndia, the

procedural requirements which were required to be followed were

as under: (i) oppoftunity to the concemed ofticer to deny his guilt

and establish his innocence which means he must be told that

what the charges against him are and the allegations on which

such charges are based; (ii) he must be given a reasonable

oppoftunity to cross-examine the witnesses produced against him

and examine himself or other witnesses on hls behalf; and (iii) he

must be given opportunity to show cause that the proposed

punishment would not be proper punishment to inflict which

means that the tentative determination of the competent authority

to inflict one of the three punishments must be communicated to

him.

(26) It is well-settled that those principles of natural justice are

not embodied principles. The requirements contained in Arlicle

31 1(2) of the Constitution of lndia in view of the decision of this

Courl in Khem Chand v. Union of lndia are held to be as a paft of

the principle of natural justice. The courts in the aforementioned

situation are required to see as to whether non-observance of any

of the said principles in a given case has resulted in denial of
justice. lf there had been substantial compliance of the procedure,

the court may not inteiere."
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12 The applicant has further relied on Ratnesh Kumar

Choudharv Vs. lndira Gandhi lnstitute of Medical Scrences,

11

Patna. Bihar and ors..2015 Law Suit (Sq 1056. ln this case it is

held that an enquiry initiated without framing of charges and

concluded without giving an opportunity of hearing to the delinquent

would be against the principles of natural justice and hence not

sustainable in law. For all these reasons the impugned order

deserves to be quashed and set aside.

13 It is settled legal position that order to pay full backwages

does not automatically follow order of quashing and setting aside

dismissal which results in reinstatement. Quantum of backwages, if at

all backwages are to be granted should be based on proper

appreciation of relevant material on record - the most important being

whether or not the delinquent was gainfully employed during the

period when the order of dismissal was subsisting. ln the instant

case, for want of concrete material, it would be just and proper to

direct payment of 30% backwages. Thus the applicant would be

entitled to relief in terms of prayer clauses (i) and (lii) and 30%

backwages. Hence, the order -

ORDER

The O.A. is allowed in terms of Prayer clauses (i) and (iii)

ln addition, the applicant is held entitled to 30% backwages. The
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appointing authority shall reinstate the applicant within 30 days from

today. The respondents would be at liberty to initiate regular

disciplinary proceedings against the applicant, if deemed necessary

No order as to costs.

(M.A.Lovekar)
Member (J)

Dated :- 0710412022.

dnk

( Shree Bhagwan)
Vice Chairman
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I affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno

Court Name

Judgment signed on : 0710412022

Uploaded on 08t04t2022

: D.N. Kadam

: Court of V.C. and Hon'ble ttlember (J).


