1 Q.A. No. 758 of 2019

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 758 of 2019 (DB)

Shri Sandeep Keshaorao Akolkar,

Buckle No.1556, aged about 33 years,

R/o Shrinagar Colony, Opp. Hanuman Temple,
V.M.V. Road, Amravati, Tq. Dist. Amravati.

. Applicant.
Versus

1) The State of Maharashtra,
through its Secretary, Home Department,
Mantralaya, Mumbai-32.

2) The Commissioner of Police,
Amravti City Amravati, Dist. Amravati.

3) The Director General of Police,
Maharashtra State, Shahid Bhagat Singh Marg,

Mumbai-1.
Respondents.

Shri D.S. Sawarkar, Advocate for the applicant.
Shri H.K. Pande, learned P.O. for respondents.

Coram - Hon’ble Shri Shree Bhagwan, Vice-Chairman.
And
Hon’ble M.A. Lovekar, Member (J).

Date of Reserving for Judgment : 28" March,2022.
Date of Pronouncement of Judgment : 7" April,2022.
JUDGMENT

Per : Member (J).

(Delivered on this 7™ day of April, 2022)
Heard Shri D.S. Sawarkar, learned counsel for the

applicant and Shri H.K. Pande, learned P.O. for the respondents.
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2. Case of the applicant is as follows —

The applicant was appointed as Police Constable on
20/11/2008. He rendered services satisfactorily and received
certificates’ of commendation (Annx-A-1). He acquired a degree in
February, 2012. He cbmpleted Commando training and served as a
Charlié Commando for one and a half years. For nine months he
served in Riot Control Unit. On 13/3/2013 respondent no.2 passed
the impugned order (Annex-A-2) dismissing him without holding
enquiry, under Article 311 (2) (b) of the Constitution of India. The
applicant was being treated by a psychiatrist Dr. Atul Patil. His
diagnosis was that the applicant was suffering from Bipolar Disorder
(mania). Accordingly he issued a report (Annex-A-3) on 25/1/2013.
He made certain suggestions showing that the applicant could
continue to work. The department again sought opinion of Dr. Atul
Patil. He gave it (Annex-A-4). It was consistent with what he had
opined earlier. The applicant was then served with a show cause
notice.dated 26/2/2013 (Annex-A-5) stating therein various instances
of conduct stated to be unruly and unbecoming of a Government
servant, including absence without leave. Infact, father of the
applicant had submitted leave application (Annex-A-6) with medical
certificate. Application (Annex-A-7) .was submitted for extension of

leave. The applicant submitted reply dated 4/3/2013 (Annex-A-8) to
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the show cause notice and prayed that he be permitted to resume
duty. It was not accepted. Instead, the impugned order was passed
arbitrarily. There were no circumstances to invoke Article 311 (2) (b).
The impugned order was contrary to Sections 25 and 26 of
Maharashtra Police Act and Rule 4 of the Bombay Police
(Punishments and Appeals) Rules,1956. It was also opposed to
Circulars dated 17/1/2008 and 19/9/2008 (Annexs-A-9 and A-10)
issued by respondent no.3 and Home Department of Government of
Maharashtra, respectively. No opportunity of hearing was given to the
applicant. Sections 448 and 449 of Bombay Police Manual were
disregarded while passing the impugned order. Opinion of another
psychiatrist (Annex-A-11) Dr. Rajkumar attached to Police Hospital,
Amravati as Government Medical Officer was also disregarded. Vide
(Annex-A-12) the applicant was informed that he could prefer appeal
before respondent no.1 against the impugned order. He submitted
and re-submitted the appeal (Annex-A-13 and A-14) before
respondent no.1. Medical Certificates (Annex-A-15 and A-16) issued
in the meantime show that the applicant was fit to resume duty. Vide
communication dated 19/1/2018 (Annex-A-17) the applicant was
asked to remain present before the Appellate Authority for hearing of

appeal. The Appellate Authority confirmed the order of dismissal of
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the applicant. The applicant was accordingly informed vide letter

dated 24/1/2019 (Annex-R-1 at page 74). Hence this application.
The impugned order (Annex-A-2) reads as under —

“ et Ffereren sems 399 =N W Gie TEdA ()
JCHA @A

s 3wefl gt Jdfitu Damm rweE: WA e,
JFIEA 2FTN R WettA PUE Terset ez 9888 5241 TBrR
fEetis 20.99.200¢ UFA AAYBA IHEE. Tl U AT,
IFREA 28R A BRRA EE. JFot NAF S @B At
arRna aftiem ol ofdem &g, Ms, I A2 ght BAA AR,
gt feeties 92.92.2092 s WelA 3URd, dRFAss id®ws Tiw
IR YA BAAER AAAS IAAEN BONAE WRaAEwh F Qe A
ai¥esisn Hpelel AN & I SR ENEGAu IREER gIgA
fSicgitéeeRl, 3EwEd aien erRlea oiEhe Welid JAHea R
FwRtsel egttiadl, mad! aisn Fres ket a amdt &iwnss
ST FRUMH! WRATE AW, IR gogt [Ketid 919.92.209R dss
9600 Al URFA &R Hoalal Alfgdl & a0 / waARHR & ga
ST JRESR NEE. SNESR A= [&eties 92.09.2093 A=
get Segtiedl, serad gl swidma delw s amiea
o end SgA ad Adstters fowrn Taten e e wrh s
2R A Al IBAA ISHIGA IV FV [Igatall Beid Bl 8gat 384
Afgel @ st Al U AN ARA 3, HZAT FDR
BIEIE! B @, AR AGSEH IS A(DE! 88 ATD B A FBIE
fauauR aede waa gidr.

AR gAd dSI DA BB ATt GFat ARHD oot
A T ITAR AT, SRR BRI THGR HAAR d AAIDR
a5t 31.31det Ul A feties 92.09.2093 el adim s Aafsa
YA AR Det.

G AN, HET & TN AREeE STae daal 3=
g7l Feletale, Uieheelien Afetehrel e, SMbsTet I Aiatl wieft a2t 31

qEFA ol SRATA 3G e,
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21 YHAC Fop! TetiA HeTaT RIS TR aleeiss das
a 2at fea fEd a1 wrar Segittemdt, Ewadt aen thea &a a
TATS! FTB! AV AT, RNATA SAAAME, WA A= e
TARIREN e felendfid aaast Aceifers ol woe dtwie
H@el HSHARTT dAd WA JEHE-AHRA 3JF AW foatin gz
AABIA FABIAE 3rzaoh FFiT gidict 3R adst ot 3@, @uFA
ARAE S e sified 3R, gF’ g ade Qi Sada
foreeticn, wctenen @ aduaien SRHUR @,

AN e SRadaEged el HRd Al e
399 (R) FHR AAFA ASAD® Bl B A5 o At BrRtcrRl
FHim w3/ e/ aid-958s /9829/2093, Reid 26.02.2093
AR AR oA A Jd feaHia gord sgomt Azt Heft dwrd
et GFE Al At fEeies 26.02.2093 Asht wrt S

A3 AR AR JFa! feetics 08.03.2093 sl AR Bell
3 gA T FAEHR FHE Del M@ dt, a™ 099 TJA S.3GA
Ui, 3(FAIEN A(TAThS AEHD QU] Haeld SRE 3uaR Ud
g a 30AR FS e, HE LN a3 Afgeuma atdiem gol B a et
HAE! YA 63 ad HA Dt qAa don FREm Hand o1 Afgat A
feelt. sToTR A HATE! 9idaW UR USe. Sehad ALETRE TG FFd
fernfUegR uad! Jeat ure wel! 3ME d WeltH FTA@RN AT JAd1 3
303 ufdiae o Foiawnd et AEl. &eis 92.92.209R Wt Hiw
TR BAF UR WEd Adien [Segifie srida Jd flew 3
Tl THeeT MU Bl AP bl d Sl T GIareol
AREA. 8l @@ A9E Bicnadiear AR R AEAiHZA d AL
TR HHE! A@EA HEAHS 3. AR fodga Ga fovan HA sweaa
AF. Tz el ga . TS R Ay IBA@ NEHAA
Sttt writa ErEa 22 ek aaa dat & T Jeat
S AYA d ASIclh3E Boscll. S AN YA Deles HEAD
AUAESR aA B B3 [WQ A AA. TAEa 3Eug! 3ead R
Hacs JloNuiot Aigdlase Td Ta BHedeil. a3l AEEd KADR 3EL.
wlelta fastoman Fen dAaw . Adsiers fewrlt stetn snae
HESHRARNT Hed DE A &1 A @, AR Acts FAGFAD AT TN
d V3o AR Gl gl aE aafie =Rmm g e e,
FAHUA qFAA a IGHRA AR F § GaeRifaa Agl, g
ffoaaa g, FE@aEd git@ga trtuget gifta @wea. aEEa
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BT Jaftea gAOTS AR DA 2. S lada ek fga
! WA FRNAH BUAE GG AL S BIUEE BIER]
J17E1 R @ ARA Aot 30E. AAEA IS A Rid ARIEAATAR
A S g el Tad Isawiel dRAE B .

AU @R FAHE FHRA JHEUGHRS 6, TR SEErH el
TEUAT FHE Dt AR B JIA TS Algedrad AFeA uldieta gt o
373, A BAIS FBUH fig ad HR Dot 308, aAa don Trism verma
Jeat A feett 3z, ada, deddava agm Aaa [aanfiegr uadl Jeat
Sfebeite UTed Bell 33 8 IR 3nedd. wig, MegifiesrR aien fodaa
T, srR AR / SSel QR qgH Jda HSHYH Ado 6w
il agaa Bt 2 ada 3nedd AE! g FUR AGAdlD . gFal
HERAD Bl HCA™ Fc: BHIA detet @, A, AGRID dquiad
AFACAD Jeal S3E DAA . AU JFol AGINASG B A d
glaez 3ige Wdid Aldes Fafea IR B 3 HRRT AR
el 3. TR HEERUATESE Jop! AGRIE A QA Saliict Bt
IR UEWIA U A BFa Ad.  dicha aariic sHa-a Jaa
StEAcidel QR etord. dad fafae gerd sweterst giaesdl solda.
B A 3ERAA JADGE H[oclEl AUA Bl gsvend! Ea
AHRA AT TG, IR FFl BARNAR IRFR Fi3set Uleh Aeat
R HIUAAG! FElelt deledl 3Hgd g f&¥eg gid. = Jdend
Jeauid JeAl Al uRies Selell 3R, gm ade @ Uil sl
tra / adys a SEEer! Al Ise A aRER eTeniRiena
AT TR FHE TAAAS I@TH Ad. AT qFet WeltA setieclict
HAA UR BV ACHD gl UG A ARaRAs 21,
3G Ui AR HErRTHASH g Ad. =N I dictA R =
TgIaR 3av SAgiE IR EL.

ezl ot sifsa wdle, diella sngga, sEEd oF A
HRAR Afdensten e 399 (R)(F) 3T USH dvIE e
JtfyspRE TR H5e Wetm B 9vys, dfitu BemiE smnics?
AU Uleli T Al LI TS Al JMRLAER A T5qh
EHIld 3R,

3. It was argued by Shri Sawarkar, learned counsel for the

applicant that the impugned order does not record reasons for
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concluding that in this case it was not reasonably practicable to hold
enquiry as contemplated under Article 311 (2) and hence the order

passed by taking recourse to Article 311 (2) (b) cannot be sustained.

4. To further support his submissions that the impugned
order was completely unwarranted, Advocate Shri Sawarkar relied on
the opinion of Dr. Atul Patil (Annek-A-S) in which he stated that the
applicant had gone through an episocde of mania, after medication he
had recovered fully but there was a relapse because the applicant did

not follow medical instructions.

5. On behalf of the applicant reliance was also placed on the
Circular dated 19/9/2008 (Annex-A-10) issued by Home Department,
Government of Maharashtra in which following observations made by

this Tribunal in O.A.No. 94/2007 are quoted —

“ Tribunal has come across number of applications filed by
the Police personnel who are dismissed from service by the
authority by exercising the powers under the said provisions,
wherein we have noted that same or similar reasons, i.e.,
Witness may not come forward to depose against the
delinquent as a routine manner, are being recorded. Many a
times, we have noted that the authority passing the order did
not bother to record the reason which is germane fto the
point, i.e., reasonability and practicability of holding an
enquiry which is sine qua non for exercising that power. In

many matters we have seen that the reasons are recorded in
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routine manner without there being any material to reach

such satisfaction.”

6. Reply of respondent nos.2 and 3 is at pages 68 to 73. It is
their contention that the order of dismissal passed by respondent no.2
and confirmed in appeal squarely falls within the four corners of Article

311 (2) (b) and hence the same need not be interfered with.

7. Main contention of the applicant is that the order of
dismissal (Annex-A-2) does not either record reasons or demonstrate
that it was reasonably not practicable to hold enquiry as contemplated
under Article 311 (2) and hence it cannot be sustained. It was further
submitted that the Appellate Authority, too, fell in error by not holding
that the order of dismissal of the applicant was indefensible
considering what is expressly stipulating in Article 311 (2) (b). This

provision reads as under —

“311. Dismissal, removal or reduction in rank of persons
employed in civil capacities under the Union or a State

(2) No such person as aforesaid shall be dismissed or removed
or reduced in rank except after an inquiry in which he has been
informed of the charges against him and given a reasonable
opportunity of being heard in respect of those charges,

Provided that where it is proposed after such inquiry, to
impose upon him any such penalty, such penalty may be
imposed on the basis of the evidence adduced during such
inquiry and it shall not be necessary to give such person any
opportunity of making representation on the penalty proposed.

Provided further that this clause shall not apply



9 O.A. No. 758 of 2019

(b) where the authority empowered to dismiss or remove a
person or to reduce him in rank is satisfied that for some reason,
fo be recorded by that authority in writing, it is not reasonably
practicable to hold such inquiry;

8. We have perused the impugned order (Annex-A-2). For
exercise of powers under Article 311 (2) (b) subjective satisfaction of
the authority passing the order that it is reasonably not practicable to
hold enquiry is absolutely essential. In addition, such satisfaction
arrived at on the basis of consideration of facts must necessarily

reflect in the order through reasons.

9. In Annex-A-2 various acts said to have been committed by
the applicant are set out. But that could not have been sufficient to
proceed under Article 311 (2) (b). The authority exercising such
powers which are drastic in nature and carve out an exception to
Article 311 (2), must record reasons as to why it would not be
reasonably practicable to hold enquiry. Absence of these cbnditioﬁs

precedent would render order under Article 311 (2) (b) unsustainable.

10. Assuming that the applicant had committed several acts
which were serious in nature and quite clearly unbecoming of a
government servant the proper course to adopt would have been to
hold proper departmental enquiry as provided under Article 311 (2).
This regular course could not have been departed from unless there

were circumstances to show that it was reasonably not practicable to
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hold such enquiry. The order at Annex-A-2 does not satisfy this

criteria.

11. The applicant has relied on A. Sudhakar Vs. Master

General, Hyderabad, 2006 Law Suit (SC) 234. In this case it is

held—

“(258) In terms of Article 311 (2) of the Constitution of india, the
procedural requirements which were required to be followed were
as under: (i) opportunity to the concerned officer to deny his guilt
and establish his innocence which means he must be told that
what the charges against him are and the allegations on which
such charges are based, (i} he must be given a reasonable
opportunity to cross-examine the witnesses produced against him
and examine himself or other witnesses on his behalf; and (iii) he
must be given opportunity to show cause that the proposed
punishment would not be proper punishment to inflict which
means that the tentative determination of the competent authority
to inflict one of the three punishments must be communicated to

him.

(26) It is well-settled that those principles of natural justice are
not embodied principles. The requirements contained in Article
311(2} of the Constitution of India in view of the decision of this
Court in Khem Chand v. Union of India are held to be as a part of
the principle of natural justice. The courts in the aforementioned
situation are required to see as to whether non-observance of any
of the said principles in a given case has resulted in denial of
justice. If there had been substantial compliance of the procedure,

the court may not inferfere.”
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12. The applicant has further relied on Ratnesh Kumar

Choudhary Vs. Indira Gandhi Institute of Medical Sciences,

Patna, Bihar and ors.,2015 Law Suit (SC) 1056. In this case it is

held that an enquiry initiated without framing of charges and
concluded without giving an opportunity of hearing to the delinquent
would be against the principles of natural justice and hence not
sustainable in law. For all these reasons the impugned order

deserves to be quashed and set aside.

13. It is settled legal position that order to pay full backwages
does not automatically follow order of quashing and setting aside
dismissal which results in reinstatement. Quantum of backwages, if at
all backwages are to be granted should be based on proper
appreciation of relevant material on record - the most important being
whether or not the delinquent was gainfully employed during the
period when the order of dismissal was subsisting. In the instant
case, for want of concrete material, it would be just and proper to
direct payment of 30% backwages. Thus the applicant would be
entitled to relief in terms of prayer clauses (i) and (iii) and 30%

backwages. Hence, the order —
ORDER

The O.A. is allowed in terms of Prayer clauses (i) and (iii).

In addition, the applicant is held entitled to 30% backwages. The




12 0.A. No. 758 of 2019

appointing authority shall reinstate the applicant within 30 days from
today. The respondents would be at liberty to initiate regular
disciplinary proceedings against the applicant, if deemed necessary.

No order as to costs.

(M.A.Lovekar) ( Shree Bhagwan)
Member (J) Vice Chairman

Dated :- 07/04/2022.

dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of Steno : D.N. Kadam
Court Name : Court of V.C. and Hon'ble Member (J).
Judgment signed on . 07/04/2022

Uploaded on - 08/04/2022




